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(c) To determine whether Mayer is now financially
qualified to construct and operate the station for
three months without revenue.

(d) To determine whether the site proposed by Mayer is
suitable for its intended purpose;

(e) To determine whether Mayer misrepresented or lacked
candor w1th the Commission in certifying to the

.

(f) To determine, in light of the facts adduced pursuant
to the foregoing issues, whether Mayer is qualified
to be a Commission licensee.

I. The Request for A Financial Qualifications Issue
Is Speculative And Unsupported

2. Under Rule 1.229, a motion to enlarge issues must contain
specific allegations of fact sufficient to support the action
requested. Such allegations must be supported by affidavits of
persons having personal knowledge of the facts. MBC has failed to
meet these requirements.

3. MBC attempts to raise a financial qualifications issue
against Mayer on the wholly speculative basis that she has not made
a realistic cost proposal for her station. In support of this
conjecture MBC provides the statement of its consulting engineer,
B. Benjamin Evans. Evans's statement contains a list of new
equipment and construction costs which he considers to be the
minimum amount that must be spent "to build a transmitting facility
such as that proposed by Mayer, and to equip a studio capable of
carrying live programming and with the means for producing pre-
recorded programming." Listing costs for only new equipment which
he allegedly obtained from an unnamed vendor of broadcast equip-

ment, Evans aggregates total construction costs of $222,219, with






business philosophy illustrates a basic deficiency in MBC's
argument and shows why the financial qualifications issue requested
by MBC lacks credence. In short, MBC has relied solely on a
hearsay showing of the cost of new equipment to support a costs
estimates issue. Its attempt to extrapolate other costs from that
limited showing is clearly speculative and unreliable. 1In light
of these obvious gaps in MBC's showing, it has not made the
required clear and convincing showing that Mayer's proposal could

not be effectuated.?® Revised Processing of Broadcast Applications,
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Broadcasting, Inc., 48 RR 2d 123 (Adm. L.J. 1980).4 In conse-

gquence, MBC's request for a financial qualifications issue is

unsupported and must be denied.

3 Absent that showing, a financial issue will not be added
unless an applicant's estimates are unreasonable on their face.
Breeze 94, Inc., 30 RR 2d 419, 422 (Rev. Bd. 1974). In the
attached Technical Statement of Louis R. du Treil, du Treil, Lundin
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his evaluation of Mayer's budget confirms that her construction
estimates are adequate and realistic.
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8. Mr. duTreil also points out that by employing a
cantilever section on the portion of the tower where the FM antenna
is side-mounted, the uppermost guy wires would be approximately
415 feet above ground level, and with 315 feet for guying distance,
a ratio of 75.9% would be obtained, well above standard guying.
Moreover, use of a cantilevered section does not appreciably change
the cost of a tower. Thus, there are several economically feasible
options available to Mayer to erect and guy her tower within her
proposed site.

9. The foregoing analysis of MBC's Engineering Statement
demonstrates that its erroneous calculations do not support the
site suitability issue requested by MBC. Instead, Mayer has shown
that her site will accommodate her proposed tower and its guy wires

without impediment or additional expense.8

8 The cases cited by MBC involved situations where questions
were raised about whether the site could contain necessary guy
wires in contrast to Mayer's site which MBC concedes would accept
guy wires adequately. In Rocket Radio, Inc., 31 RR 2d 1696 (Rev.
Bd. 1974), the Review Board added an unopposed site suitability
issue where location of the antenna mast atop a building raised a
guestion about the location of guy wires. A site suitability issue
was added in A.C. Elliot, Jr., 32 RR 24 1128 (Rev. Bd. 1975), where
gquestions existed whether guy wires could be installed to avoid
power lines and telephone cables and applicant made no showing a
sufficient guy wire system could be installed. In El1 Camino
Broadcasting Corp., 12 RR 2d 1057 (Rev. Bd. 1968), an issue was
added where there was conflict between the consulting engineer's
statement and his engineering diagram. Similarly in Athens
Broadcasting Co., 12 RR 2d 285 (Rev. Bd. 1968), the issue raised
concerned whether a guyed tower could be constructed on the site
at all and whether significant renovations in existing buildings
were required, questions not adequately addressed by the ap-
plicant's engineer. Dupage County Broadcasting, Inc., 9 RR 2d 860

. (Rev. Bd., 1967). involved_a dispute_over land bayndaries and the

terrain over which ground radials would traverse. None of the
foregoing cases support addition of a site suitability issue where,
(continued...)



III. There Is No Basis For A Misrepresentation
Or Lack Of Candor Issue

10. Without one iota of factual support, MBC also requested
the addition of issues against Mayer involving misrepresentation
and lack of candor with respect to her financial qualifications
and site certification. However, MBC's motion failed to include
any allegations regarding misrepresentation or lack of candor nor
did it show that Mayer's proposals cannot be effectuated. Indeed,
Mayer has factually demonstrated that her proposals are valid; she
thus had no motive to deceive the Commission. In consequence,
because MBC could not make any showing of an intent to deceive on
the part of Mayer, its request for these serious issues must be

rejected. Scott & Davis Enterprises, Inc., 50 RR 2d 1251 (Rev. Bd.

1982).

IV. Conclusion

11. In sum, MBC has not presented any facts with respect to
either the financial qualifications of Mayer or the suitability of
her proposed transmitter site which faintly support addition cof
those issues. MBC's sole affidavit, the conjectural statement of
Mr. Evans, presented an unsupported estimated construction cost
proposal based on new equipment only from an unspecified vendor

and, 1in addition, conceded the suitability of Mayer's site even

8(...continued)
as here, there is no showing that Mayer's site cannot accommodate
a guyed tower and Mr. du Treil has convincingly demonstrated that,
in fact, it will.



with erroneous calculations. This incomplete and contradictory
showing on its face clearly fails to support addition of the
requested issues even without rebuttal by Mayer. However, Mayer
has amply demonstrated why MBC's requests are inherently faulty.
Wherefore, it is respectfully requested that MBC's Motion to

Enlarge the Issues be denied in its entirety.?

Respectfully submitted,

SHARON“é) MAYER
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By: «{, Z\{‘. é dt,L A )‘/ /,‘ CL(//L_ ]
" Richard F. Swift 7
Her Attorney

TIERNEY & SWIFT

1200 18th Street, N.W.
Suite 210

Washington, D.C. 20036
(202) 293-7979

Date: March 19, 1993

° In light of the above opposition, Mayer objects to produc-
tion of all of the documents requested by MBC in its Exhibit 9 to
its motion and to the depositions of Sharon Mayer, James Sadler,
Robert and Gertrude Smith, Bob Hanson and other persons unnamed by
MBC.
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1, Sharon A. Mayer, hercby declare under penalty of perjury as
follows:

In preparing a budget for my proposed FM station in Milford, Iowa,
my goal was to put a guod sounding station on the air for a reasonable cost,
Milford is in a unique area known as the Jowa Lakes Region whose
population swells in the summer due to tourism. A new radio station has to
carve a niche in an already established radio market. Assuming this task
would not be quick or easy, I thought it prudent to keep my initial costs
reasonable so that the station would have every opportunity to grow and
prosper. |

In estimating my costs, I recognized that the cost of new electronic
equipment was usually very high but that it depreciated fairly quickly. My
husband is an ¢lectrical engineer and I have become familiar with the value of
electronics in talking with him about equipment costs.

In amiving at my estimated costs, I researched the availability of
previously used equipment as well as new equipment and talked with
equipment suppliers and persons experienced in broadcasting, including other
broadcasters and my counsel, in addition to researching the availability and
cost of equipment in the broadcasting trade press. I found there was a supply
of used equipment of good quality on the market. 1 therefore formulated my
budget on the use of new and used equipment, Which was substantially less

expensive than using all new equipment. In addition, my studio will



be in a family owned building and I specifically provided in my budget for my
estimated loan casts. My _onerafing costs were hased on mv research efforts

described above plus my own experience in business with Northwest
Electronics, Inc., jointly owned with my husband, and in managing a golf

course in Milford, a T-Shirts Plus franchise in Houston and as a department
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on a reasoned effort to cover the costs in putting a station on the air on an

economical basis to assure its initial success and subsequent growth.

zﬁmﬁw

Sharon A. Mayer

Date: 3-/8-93



du Treil, Lundin & Rackley, Inc.

A Subsidiary of A. D. Ring, P.C.

Technical Statement
Prepared on Behalf of Sharon A. Mayer
Milford, Iowa

This statement has been prepared on behalf of
Sharon A. Mayer, applicant for a new FM broadcast
station to serve Milford, Iowa, File No. BPH-911004MG,
in response to a “"Motion to Enlarge the Issues" filed
by competing applicant Milford Broadcasting Co.

I have reviewed the Engineering Statement of
B. Benjamin Evans accompanying the Motion. Mr. Evans
states that "Since the longer sides of the (Mayer)
property run east and west, the maximum land-use
efficiency would be obtained with one set of guy wires
oriented 90° True . . ." That statement is in error,
as maximum land use efficiency occurs when the guying
layout is rotated ninety degrees.! Since this firm
prepared the technical portion of Sharon Mayer's
application, I am familiar with that proposal and her
site. Using the same property dimensions as employed
by Mr. Evans, the attached Figure shows the tower
guying arrangement for the most efficient use of her
site. If desirable, the tower could be moved as much
as 45 feet south of the location shown on the sketch.
Her proposed tower, as shown on the sketch, employs a
guying distance of 305 feet, or 65.6 percent of the

' The Engineering Statement errs in employing the
proposed tower height of 468 feet for computing the
guying ratio. At that height the uppermost guy wires
would attach to the aeronautical beacon rather than to
the tower.
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tower height, well within the 60 to 70 percent guying
ratio range for normal tower cost. A guying ratio from
60 to 70 percent has no substantial effect on tower

cost under usual conditions.”

Contrary to Mr. Evans’ statement, a tower
guying ratio falling below 70 percent does not
necessarily increase the cost of the tower. There is a
wide margin in the permissible tower guying ratio
depending on the type and size of the tower and the
load it is designed to carry.

It is also possible to employ a cantilever
section (the upper-most portion of the tower is free-
standing) for a portion of the tower, where the FM
antenna is side mounted, as in this case. Under these
circumstances, the upper-most tower guy wires would be
at approximately 415 feet above ground level, (about 50
feet below the tower top) and with 305 feet for guying
distance, the guying ratic is 73.5 percent. Use of a
cantilever section does not appreciably change the cost

of a tower.?

In conclusion, my analysis confirms that
erection of Sharon Mayer’s proposed guyed tower is
quite feasible at her proposed site and is not likely

to result in unanticipated costs.

> Based on information obtained from LDL
Communications, Inc., designer and manufacturer of

towers.
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I have also reviewed the estimated
construction costs for her new station as prepared by
Sharon Mayer who has utilized new and previously used
equipment in that estimate. I am familiar with such
costs having participated in the constrxuction of
numexous broadcast stations over 30 years of
professional experience. It is my belief that hex
construction proposal is both adequate and realistic.

I declare under penalty of perjury that the

foregoing information is true and correct to the best
of my knowledge and belief.

Lo i Tl
Louis R. du Treil

March 18, 1993

(M;. duTreil's orignial signed statement will be
filed as soon as it is received by counsel.)
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QUALIFICATIONS OF
LOUIS ROBERT DU TREIL

Mr. du Treil is a graduate electrical
engineer, holding a BSEE from the University of
Southwestern Louisiana, Lafayette, Louisiana.

"He is a Registered Professional Engineer in
the District of columbia (No. 7048) and the State of
Louisiana (No. 7977).

He has been actively engaged in consulting
engineering since 1959 and prepared numerous
engineering exhibits which were accepted by the Federal
Communications Commission.

He is a member of the Institute of Electrical
and Electronics Engineers (IEEE), member of the Society
of Broadcast Engineers (SBE), member and past president
of the Association of Federal Communications Consulting
Engineers (AFCCE), member of the Radio Advisory
Committee, and author of papers on antennas and
groundwave propagation.

%«;’/% Jree
Louis R. du Treil
du Treil, Lundin & Rackley, Inc.
240 N. Washington Blvd., Suite 700

Sarasota, Florida 34236
(813) 366-2611

March 18, 1993
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CERTIFICATE OF SERVICE

I, Hazel Y. Goodger, Secretary in the law firm of Tierney &
Swift, hereby certify that I have on this 19th day of March, 1993,
sent copies of the foregoing "Opposition To Motion To Enlarge The

Issues" to the following:

* Hand Delivery

The Honorable Edward Luton
Administrative Law Judge

Office of Administrative Law Judges
Federal Communications Commission
2000 L Street, N.W., Room 223
Washington, D.C. 20554

Paulette Laden, Esquire

Hearing Branch

Enforcement Division

Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Linda J. Eckard, Esquire
Roberts & Eckard, P.C.
Suite 222
1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
Counsel for Milford Broadcasting Company
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